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OCOBEHHOCTH JOI'OBOPA JAPEHUS B I'PA’KJAHCKOM ITPABE
FEATURES OF THE DONATION AGREEMENT IN CIVIL LAW

AHHOTaHI/IH: B ,ZlaHHOI>'I CTaTbC PACCMATPUBANOTCAH 0COOEHHOCTH A0ropopa AapCHusa B
TpaXXJaHCKOM IIpaBc. ABTOpLI HU3y4aroT, 4YTO ABJIACTCA (byHI[aMCHTOM i1 COBPEMCHHBIX
I/IHTepHpeTaI_II/Iﬁ npeamMeTa nOapCHUs. Ocoboe BHHMaHUE YACITACTCA BO3MOXHBIM CIIOPHBIM
CUTYAIUsIM MPU JAPEHUH U criocobam ux paspernieHusi. CTaThsl HapaBJIeHA HA PACKPBITHE OCHOBHBIX
ACIICKTOB A0OI0BOpa HapCHUA.

Abstract: This article discusses the specifics of the gift agreement in civil law. The authors
study what is the foundation for modern interpretations of the gift object. Special attention is paid to
possible controversial situations during donation and ways to resolve them. The article is aimed at
revealing the main aspects of the donation agreement.
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B coBpemMeHHOM TIpa)KAaHCKOM IpaBe JOrOBOP JapeHHs SBJISETCS OJHUM M3 Haubosee
pacrnpoCTpaHEHHbIX W BAXKHBIX CIOCOOOB MEpenauyd MMYyLIecTBa OT OJHOTO JHIA APYyroMmy Ha
6e3Bo3Me31HOM ocHOBe. OCOOEHHOCTH JaHHOTO THMA CAETKH TpeOyIoT 0co0Oro BHUMAaHUS M
HCCIIEI0OBaHMs, TIOCKOJIbKY OHM OKa3bIBAIOT 3HAYMTEIIBHOE BIIMSHHE HAa IPABOBOE IOJIOKEHHE H
HUHTEPECHI CTOPOH.

AKTyanbHOCTh BBIOpaHHOM TeMBbl OOYCIIOBJIEHA TE€M, YTO JOTOBOP JapeHUs IMpeJCTaBIIseT
co00il OJHY M3 BO3MOXKHBIX CJIEJIOK, IPH COBEPLIEHMM KOTOPHIX MPOMCXOJIUT MEPEXO0] IpaBa
COOCTBEHHOCTH Ha MMYIIECTBO M MMYILECTBEHHbIE NpaBa. Ha mepBblil B3I MOXET MoKa3aTbes,
YTO HET HUYEro MpPOLIe Bpy4YEeHHUs [101apKa, OJJHAKO OoJiee 1MoApoOHBIM aHaIl3 NOKa3bIBAET, YTO €r0
IIPaBOBasi KOHCTPYKIUSI HAMHOTO CJIO)KHEE U pa3HOOOpa3Hee.

JIoroBop napeHus — 3TO OJMH U3 CTAPEUIINX TUIIOB I'PaXKJAaHCKUX CAEJIOK. B puMckoM mpase
CYLIECTBOBAJIO TOHATHE JApCTBEHHOW, oOO3Hauaroliee HedopManbHOE COIVIAIIEHHE, B paMKax
KOTOPOr'o OJHAa CTOPOHA, JapUTEIlb, IEPENAET APYrOM CTOPOHE, OapsEMOMY, LIEHHOCTH U3 CBOETrO
HMYILECTBA, IEMOHCTPUPYS TEM CAMBIM ILEIPOCTb.

Ilenp Hamed cTaTbM COCTOUT B M3YYEHMHM OCHOBHBIX XapaKTEpUCTUK JOTOBOpa JapeHHs,
BBISIBJICHMH NPOOJIEM B MPaBOBOM PETYJIMPOBAHUM M aHAJIN3 OCOOEHHOCTEH B JIOrOBOpA AAPEHUS B
Ipa)<IaHCKOM IIPaBe.

Jlns paccMOTpeHMsT BOINpPOCa CTOUT OTMETUTh, UYTO (PYHAAMEHTOM [yl COBPEMEHHBIX
MHTEpIIpETalMi peAMeTa JapeHus, a TaKkKe ero MPU3HAKOB SIBIISIFOTCS paOOThI TOPEBOIIOLMOHHBIX
yueHbiX. Cpene HuX poccuiickuil yuénblii-ipaBoen .M. Meiiep, ropuct u muswiuct ..
lepeneBny, npaBoBe U rocynapctseHHbi gestens K.I1. [Tobenonocues, a Takxke, IOpUCT, TOKTOP
pumckoro npasa [[.J1. I'pumm.

Tak, Jmutpuii Meiiep, Hampumep, CUWTal, YTO JapeHHE OOHMMAeT COOOW MHOXKECTBO
Pa3sHOOOPA3HBIX IOPUAMYECKHX YUPEKIEHUI, peIcTaBss obmLLyro ux Teopuiol. Takxke, kak u JlaBu
I'puMm?, OH pa3Meman MHCTUTYT JAPEHHs B OONIEH YacTH, XOTA MEpBBIH BKIIOYAT JapeHHe 0

! Meiiep JI.U. Pycckoe rpaxmanckoe mpaBo. Mocksa: CratyT; 2021. 846 c.

2r pumm JI.JI. OCHOBBI y4eHHS O FOPUIMYECKON CIIEIKE B COBPEMEHHON HEMEIKOW TOKTPUHE MaHJIEKTHOTO IpaBa:
TIpOJIErOMEHbI K 00111eit Teopun rpaxknanckoro npasa. Cankr-IlerepOypr: Tunorpadust M.M. Cractonesuya; 1900. 300 c.
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paszena «MMYIIECTBEHHBbIC MpaBay» (B YaCTHOCTH, KaK CIOCO0 MPUOOPETCHUS MUMYIIECTBEHHOT'O
mpaBa), a ApPyroil — B KOHTEKCTE PUMCKOT0 YaCTHOT'O MpaBa BBIICIISAI 0C000€ «yUYEHHE O AapEeHUN
MIPH OOIIUX MOJIOKESHHSIX O CIENIKaxX3.

Koncrantun IloGenoHocneB ycMaTpuBall CMBICT JapeHHsT B TEPEHECEHHWU IpaBa
COOCTBEHHOCTH OJIHUM JIMIIOM Ha JAPYroe B MOMEHT JAOCTHXKEHHS COTJIaCHs CTOPOHAMH, U MTO3TOMY
MPUYKCIISUT JapeHHE K Crioco0aM MpruoOpeTeHus mpaBa coOCTBeHHOCTHA.

Jlnst ompeneneHus TOrO, OTHOCHUTCS JIM JapeHUue K OJHOCTOPOHHUM CHEIKaM WU K
JI0OTOBOpaM, HEOOX0IMMO YCTaHOBUTH, Kakoe (paKTUUecKoe AeCTBHE B IIpOLEcce TapeHus 0baaaaer
OOJIbIICH IOPUANYECKON 3HAUMMOCTBIO. DTO KACACTCSl BOSHUKHOBECHHSI MOJIOKHUTEIBHBIX MPABOBBIX
MOCIIEJICTBUI JJI1 CTOPOH, TO €CTh peaju3aluu MpaBa COOCTBEHHHKA CBOOOIHO pacHopshKaTbes
CBOMM MMYILIECTBOM U II€peiayy IIpaBa COOCTBEHHOCTH OT OJHOI0 JIMLA K APYyTroMy — JINOO AelCTBUI
naputens o 0e3BO3ME3HOM mepenaye MMYIIeCTBa, JUO0 ACHCTBHIM 0JapseMoro mo MpPUHSATHIO
rnojapxka.

OTBeT Ha 3TOT BONPOC UMEET BECOMOE 3HAUCHHUE ISl ONIPEIEIICHNS MOMEHTA BOZHUKHOBEHUS
IpaBa COOCTBEHHOCTH U OIPEJEIICHUS IPABOBOI'O PEKMMA UMYIIECTBA.

Takum oOpa3om, u3zydyeHue pabOT TOPEBOIIOIMOHHBIX YUEHBIX MO3BOJISET JIydllle MOHATH
CYILLIHOCTb U TEOPHIO AapeHus. Kaykaplii U3 HUX BHOCHUJI CBOM B3IJIs1/1bl HA JaHHBIN HHCTUTYT, OTMeUast
€ro 3HaYMMOCTh U OCOOEHHOCTH.

Ha ceronusuiHuii JeHb MHOKECTBO JUCKYCCUN CPEU LIMBUIMCTOB POKIAETCS IIPU U3YUEHUH
0COOEHHOCTEH MOoBKAa JOTOBOpa AapEHUs], a UMEHHO, MoXepTBoBaHUA. CIOphI BHI3BAHBI TEM, UTO
9TH JIOTOBOPBI, B CBOEH CyTH, OYEHb ITOXO0XKH Apyr Ha Apyra. OCHOBHOE pa3inyue 3aKIH04aeTcs B
L[eJIH [T0>KEPTBOBAHUS, KOTOpas JOHKHA ObITh OOLIECTBEHHO 3HAYMMOMN U TOJIE3HOM.

LentpanpHas npobiieMa COIEp>KUTCS B TOM, YTO OAApsAEMbIi He 00s13aH BbIpaXKaTh COTJIacHe,
€CJIM peub UJET O JI0roBope noxxkeprBoBaHus. Tak, Hanpumep, ConoBbeBa A.A. CUMTAET, YTO 3TO
IIPUBOAUT K HAPYILUEHUIO IIpaB OJAHOW M3 CTOPOH JIOrOBOpa, W IpeUlaracT BHECTH U3MEHEHUsS B
3aKOHOAATEIBCTBO, YTOOBI YCTAHOBUTD, YTO JUISI IPUHATHUS MTOKEPTBOBAHMSI HEOOXOAMMO COTJIacHe,
3a UCKJIFOUYEHHEM CITy4aeB, KOT1a UMYILECTBO JKEPTBYETCS A Iy OIMYHO-IIPaBOBBIX 00pa30oBaHuil U
HE COOTBETCTBYET LEJISM UX JIEATEIbHOCTHUD.

Celiuac noroBop napeHus peryiaupyercs ['paxkganckum koaekcoM Poccuiickoit denepanuu,
U 3HAYUTEIBHO YCOBEPIICHCTBOBAH MO cpaBHEeHHIO ¢ koaekcomM PCOCP. IIpaBooTHomeHus,
BO3HHUKAIOIIME B pe3yjbTaTe IMepeladd HUMYyILIecTBa B YYXKYI0 COOCTBEHHOCTb, JI€TaJbHO
paccMOTpPEHBI B OT/IEJIBHOM YacTH [ 'pakIaHCKOTO KOJEKCA.

B cootBerctBuu co ctatbeit 572 'K PD, norosop napenus npeacrasiser coOoii coraameHue,
COTJIACHO KOTOPOMY JIMLIO, SIBJISIOLIEECS JapUTENeM, epeIaéT BElb WU )K€ UMYLIECTBEHHBIE ITPaBa
Ha TOT WJIM MHOM 00BEKT Apyromy JIuily — ogapsiemomy6. [Tomrmo nepenayn npaBa Ha UMYIIECTBO,
aNbTEPHATUBHBIM IIOCJIEJICTBUEM JIOTOBOpA JApEHHUS MOKET SABIATHCA OCBOOOXKIEHHE OT
UMyIecTBeHHOU 00s3aHHOCTH. COrJIaCHO CYIIECTBYIOIIEMY 3aKOHOJATENBCTBY, AOTOBOP JapeHUs
3aKJII0YaeTCs B peasibHON opme. OTHAKO TOMyCKAaeTCs €T0 3aKII0UeHNEe U B KOHCEHCYabHOU (hopme
nyTéM oOelaHus JapeHust B Oy IyIieM.

BaxxHoli 0COOEHHOCTBIO JIOTOBOpA JIapEHUsI SBISETCS BO3MOXHOCTh €ro OTMEHBI.
3aKOHOAATENBCTBO IIPELyCMAaTPUBAET CIy4yau, KOI/la JApUTENb BIIPAaBE OTKA3aTbCsl OT MCIOJHEHUS
JIOTOBOPA U BEPHYTh MMYyIecTBO. Hampumep, ecinu mocie 3aKkiIro4eHus J0roBopa UMYIIECTBEHHOE
WIA CceMeiHOe TMOJI0KEeHUEe JHUOO0 COCTOSIHHE 3/I0pOBbsl JApUTENs HM3MEHWIOCh HACTOJBKO, YTO
HCIIOJTHEHUE JO0TOBOPa B HOBBIX YCIIOBHUSIX INPUBEIET K CYIIECTBEHHOMY CHUKEHHUIO YPOBHS €O

3 Puibanka, E. A. JIoroBop JapeHus: akTyajbHble NPobIeMbl NpaBoBoro peryauposanus [Texcr] / E. A. Poibanka //
IIpaBoBoii mopsimok u rpaBoBsie HeHHOCTH. — 2023. — Ne 1 (2). — C. 56-66.

4 Cumonosa, 0. B., UYerseprosa, A. B. IIpoGnembl mpaBoro peryiupoBaHus jgorosopa papenus |[Texcr] /
10.B. CumonoBa, A. B. Uetseprosa // FOpunnueckue Hayku. — 2017. — Ne 1. — C. 1-23.

°> ConosbeBa, A. A. TIpo6iemMarrka MpaBoBoil IIPUPOJIBI OTAENBHOIO BU/IA I0TOBOPA JapeHus - IoxepTBoBanus [TekcT]
/ A. A. ConoBbeBa // Hayunsie 3anmcku Monosix uccieaoBateneit. — 2019. — Ne 6. — C. 48-54.

b «I'paknanckuii kogexc Poccuiickoit ®enepanuu (dactb Bropas)» or 26.01.1996 N 14-®3 (pen. ot 24.07.2023) (¢ usm.
Y JIOI., BCTYIL B cuity ¢ 12.09.2023)
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xu3HU /. Hanpumep, cylecTBEHHOE yMEHBIICHHE JOXO0B B pPe3yJbTaTe YBOJIBHEHUS C PaOOTHI,
NoTepst IEHHOT0 UMYIIECTBA, OAHKPOTCTBO (PU3NUECKOTO JIMLIA, TOSBICHUE HA MIKIUBEHUU JapUTels
HOBBIX YJIGHOB CEMbH, KOTOPBIX OH 00s3aH COJepKaTh, HACTYIUICHHE HETPYAO0CIOCOOHOCTH,
MHBJINIHOCTH JIMOO MHOTO 3a00JI€BAHNUS, IPETSATCTBYIOIIET0 MPOJOKEHUIO IPEXKHEH paboThI.

Eme onHOM BaXHOM 4YEpTOM AOrOBOpA NAapeHUs SIBISETCS BO3MOXKHOCTb YCTAHOBIICHUS
YCIOBHMH, IpHU KOTOpBIX NOJApok Oyaer mnepenaH. Jlapurenb MOXET yKa3aTb B JOIOBOpE
OIIpe/ieJICHHBIE YCIIOBUS, KOTOPBIE IOJIKEH BBINOJIHUTD OfapseMblil AJ1s 1oslydyeHus napa. Harnpumep,
3TO MOKET OBITh YCIOBHUE O TOM, YTO O/1apsIeMbIil JOJKEH UCII0JIb30BaTh UMYLIECTBO OINPEIEIEHHBIM
00pa3oM WM BBIOJTHATH KaKue-IMOO NeiCTBUS B OTHOIIEHHH Hero. OJTHAKO CTOMT OTMETHTh, YTO
YCJIOBUSL HE JOJDKHBI IPOTUBOPEUYUTH 3aKOHY WJIM HPAaBCTBEHHBIM HOPMaM, MHA4Ye€ TAKOW JIOTOBOP
MOJKET OBITh PU3HAH HEACHCTBUTEIHHBIM.

Haxkonern, ciiegyeT ynmoMsHyTh O HAJIOTOBBIX MOCIEACTBUAX 10roBopa napenus. Ilo oOmemy
MPaBUITy HAJIOT HA JIAPEHUE IIATUT MOJTy4aTellb [OJAPSHHOTO UMYIIECTBa (0apseMblii). Y naputess
HE BO3HUKAaeT 00A3aHHOCTHU I10 yIUIaTe HAJIOra, Tak Kak OH IepeaaéT MMYILEecTBO 0e3Bo3Me31HO B
COOTBETCTBUH C HAJIOTOBBIM 3aKOHOJATEILCTBOM, OAapsieMbldl (eciiu oH rpaxkaanun Pd) obs3an
yIIATUTh HAJIOT Ha goxo/bl pusndeckux nuil (HADJII) B pasmepe 13% oT cToMMOoCTH moapKa, Ciiu
OH IIPEBBILIAET YCTAHOBJICHHbIA JUMUT. OJHAKO CYIIECTBYIOT HCKJIIOYEHHS: HAIpUMEp, €CIU
[OJIapPOK MOJIY4YeH OT OJIM3KOro POACTBEHHHUKA, TO HAJIOT HE B3UMAETCs. DTO BaXKHO YUMTHIBATH IIPU
COCTaBJIEHUM JIOTOBOpa JapeHUs U IpHU IUIAHUPOBAHUU IEpeladd MMYLIECTBa, YTOObl M30€KaTh
He)XeJaTeIbHbIX (PMHAHCOBBIX MOCIIEICTBUI.

B 3axmouenue, XoTenoch Obl OTMETHTh, YTO JOTOBOP JAApPEHUs MPEICTAaBISET COOOM
YHHUKAJIbHBIH HMHCTUTYT TIPaXJAHCKOro IpaBa, OO0JaJalolMil CBOMMH  CHEUU(PUUECKHUMHU
XapaKTepUCTHKaMU M 0coOeHHOCTsIMU. OH OCHOBaH Ha MPUHIUIIAX OECKOPBICTHOCTH U 10OPOil Bosn
CTOPOH, 4TO OTJIMYAET €0 OT APYTUX TUIIOB I'Pa’KJaHCKUX IOTOBOPOB.

Takum 00pa3oM, MOHMMaHHE OCOOCHHOCTEH JO0TOBOpa NApeHUsl SBISIETCS BAXKHBIM JUIS
3¢ (}eKTUBHOIO TMPUMEHEHHS] HOPM TpPa)XJaHCKOrO IpaBa W 3alllUThl MHTEPECOB CTOpOH. B
JanpHerIeM Heo0X0AUMO MPOI0IDKATh UCCIIeI0BaHUE JaHHOTO MHCTUTYTA, YUYUTHIBAs H3MEHEHUS B
3aKOHOAATEIBCTBE U MPAKTUKY €ro IPUMEHEHHUSI, UTO TO3BOJIUT YJIyUIIUTh IPABOBOE PETYJINPOBAHNE
1 TIOBBICUTH MIPABOBYIO OCBEIOMIIEHHOCTD I'PAKIaH.

Cnucok Jimreparypsbl:

1. «'paxkpanckwuii kogekc Poccuiickoit @enepanmu (dacts Bropas)» ot 26.01.1996 N 14-03
(pen. ot 24.07.2023) (c u3M. u gor., Beryi. B cuiny ¢ 12.09.2023) // CIIC Koncynbrantlinroc

2. I'pumm J1.J1. OCHOBBI YUEHHS O FOPUIUYECKON CAETKE B COBPEMEHHON HEMEIKOM JJOKTPHUHE
MaH/IEKTHOTO TpaBa: MPOJErOMEHbl K oO0mield Teopuu rpaxaanckoro mpasa. Cankt-IlerepOypr:
Tunorpadpus M.M. Cracronesuya; 1900. 300 c.

3. Meitep .M. Pycckoe rpaxaanckoe nmpaBo. Mocksa: Cratyt; 2021. 846 c.

4. PpiGanka, E. A. JloroBop napeHus: akTyalbHbIE MPOOJIEMBbI MPABOBOTO PETYJINPOBAHUS
[Tekcr] / E. A. Pribanka // [IpaBoBoit mopsigok u npaBoBbie neHHOCTH. — 2023. — Ne 1 (2). — C. 56-
66.

5. CumonoBa, 1O. B., Yereprosa, A. B. [IpoGiembl mpaBoro peryjimpoBaHusl J0TOBOpa
napenwus [Tekcr] / FO. B. CumonoBa, A. B. Uerseprosa // FOpuauueckue nayku. — 2017. — Ne 1. — C.
1-23.

6. ConoBneBa, A. A. IIpobremaTika mpaBoBoOi MPUPOABI OT/IEIBHOTO BH/Ia IOTOBOpA JapeHus
— noxxeptBoBanus [Tekcr] / A. A. ConoBbeBa // HayuHble 3amucKy MOJIOJBIX HCCIEIOBATENCH. —
2019. — Ne 6. — C. 48-54.

" Ormena JapeHUs: MOXKET JIM JapuTenb nepenymarb? /  [DnextpoHHblil pecype] // Pockanmactp : [caiit]. — URL:
https://kadastr.ru/magazine/news/otmena-dareniya-mozhet-li-daritel-peredumat/ (nata obpawmenus: 19.11.2024).

(@, MesxayHapoJHbINH Hay4HBIH XypHan "BexkTop Hay4yHoii Mmbicau' Nel1(16) Hosiope 2024
www.vektornm.ru | 8 (812) 905 29 09 | info@vektornm.ru



