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K BOITPOCY Ob OIIPEJAEJEHUU KPYI'A HACJIEJJHUKOB
B ME KAYHAPOJHOM YACTHOM IIPABE
ON THE QUESTION OF DETERMINING THE CIRCLE OF HEIRS
IN PRIVATE INTERNATIONAL LAW

AnHoTanus. B Hacrosielt cratbe aHATU3UPYETCS OPAIOK ONPEIeICHUSI Kpyra HACIeTHUKOB B
MCKAYHAPOOAHOM YaCTHOM IIPAaBC, PACCMATPUBAIOTCA OCHOBHBLIC KOJIIM3WUOHHBIC IMPHWHIIUIIBI (JII/I‘IHBII;'I
3aKO0H, MCCTO 0OBIYHOTO MIpOXUBAHUA, MCCTO HAXOXICHUA I/IMYI_HCCTBE[) N MCXaHHU3MbI MCXKIYHAPOIHOI'O
pEryjampoBaHus. HpI/I HUCCIICA0OBAHNN HALIMOHAJIBHBIX IMPABOBBIX CUCTEM NPHUMCHAIOTCA CPAaBHHUTCIBHO-
HpaBOBOﬁ u (I)OpMaJ'ILHO-IOpI/IIII/I‘-IeCKI/Iﬁ METOABI. Ha ocnose CPaBHUTCIbHO-IIPABOBOI'0 aHaJIMW3a
MCKIAYHAPOAHBIX U HAIIMOHAJIBHBIX AKTOB, d TAKXKC IMPABOBBIX JOKTPUH IMpEAIararoTcd pEKOMCHIAAINN
10 00ECIIEUYEHUTO HpaBOBOﬁ ONpCACIICHHOCTHU B MCKAYHAPOAHBIX HACIICACTBCHHLIX ACIaX.

Abstract. This article analyzes the procedure for determining the circle of heirs in private
international law. It examines the main conflict-of-laws principles (personal law, habitual residence,
location of property) and international regulatory mechanisms. Comparative legal and formal legal
methods are applied to the study of national legal systems. Based on a comparative legal analysis of
international and national acts, as well as legal doctrines, recommendations are offered to ensure legal
certainty in international inheritance cases.

Kuarwuessblie cioBa: HacienctBo, MeXayHapoJHOE HACIEAOBaHUE, HACIEI0AATENb, HACIEIHUK,
JINYHBIN 3aKOH, I'paXa1aHCTBO, MCCTO O6I:I‘-IHOF0 OpOXHUBAHHA, MCCTO HAXOXKACHUA UMYIICCTBA.

Keywords: Inheritance, international inheritance, testator, heir, personal law, citizenship,
habitual residence, location of property.
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B HacTosmee BpeMs OpayHO-CEMEHBIE OTHOIIECHUS B MEXKIYHAPOJHOM YAaCTHOM IIpaBe
BBI3BIBAIOT MPOOJIEMBI ONpEeNIeHUsI KpyTra HAacJAeHUKOB: UMYIIECTBO MOXKET PacIojlaraTbCsi B pa3HbIX
IOPUCTTUKITUSX, @ OTHOILLIEHUS MEK/y HAacle[01aTeJIeM U OTEHIIMAIbHBIMU HACJIEAHUKAMU UMETh CBSI3b
C Pa3HbIMHU IPABOBBIMHM CHUCTEMAMHU. JTO MOPOXKAAET CI0KHBIE BOIIPOCHI ONPEAEICHUS TPUMEHUMOIO
rpaBa B OTHOIICHUH TIOJIYYEHHUS HACJEACTBA M OMNpEIEICHUs Kpyra HacleIHUKOB. B pa3HbIx
rocyJapcTBax CyIIECTBYIOT pa3jJuyHble INPAaBWIA OYEPEIHOCTH HACJIEIHMKOB M NPHU3BAHUS K
HACJIEOBaHUIO, YTO YaCTO CTAHOBUTCS IPUYMHOMN NPABOBOM HEOIPENEICHHOCTU U HECIIPABEIIUBOIO
pacnpeneneHus HaclieACTBeHHOW Macchl. OcHOBHas mpoOiiema 3akilovaercs B KOJUIM3UW HOPM
HACJIEACTBEHHOIO IIpaBa: KaKo€ 3aKOHONATENIbCTBO JOJDKHO IIPUMEHSTHCA I OIPENCIICHHUS
HACJICTHUKOB (JIMYHBII 3aKOH, 3aKOH MECTa )KUTEIbCTBA, 3aKOH MECTa HAXOXKICHHS UMYIIIECTBA), M KaK
o0ecnevnTh eIUHOOOPA3HOCTh M CIPABEUIMBOCTh MPHU3bIBA K HACIEIOBAHHUIO MPU MEXKTYHAPOITHBIX
CBA3sX. B yacTHOCTH, pa3HuLIa B HAIIMOHAJIBHBIX CUCTEMAX OUYEpeIei HACIEAHUKOB U B IPU3HAHUHU TPaB
JIMII Pa3HBIX CTETICHEH POJICTBA MOXKET MPUBOJUTH K YpEe3MEPHON (pparMeHTanuy npas.

l'unoTes3a uccnenoBaHus 3aKJI0YaeTCsl B TOM, YTO Haubosee 3(pPpeKTUBHBIM KpUTEpHEM BbIOOpa
MIPUMEHUMOTO TIPaBa B YCIOBUSX MHOTOOOPA3Usl HAIIMOHAIBHBIX MTPAB SIBJISIETCS KOMIUIEKCHBINA TIOJIX O/
MIPUMEHEHHE OCHOBHOIO IpaBa IO MECTY IOCJIETHETO OOBIYHOIO MPOKMBAHMS HACIENOAaTeNlsl B
COYETAaHUM C MPUHIUIIOM YBaXXEHUS HAIIMOHAJIBHBIX HOPM MO HMYIIECTBY, HAXOMASIIEMYCS B HHOU
IOPUCAMKIINK, T[IO3BOJIUT ONTHUMAJIbHO COAJIaHCUPOBATh IMPEICKa3yeMOCTh, PABEHCTBO IMpaB U
CIIPaBEUIMBOCTb.

B mexayHnapoaHoM yacTHOM mipaBe (nanee — MUII) TpaauIIMOHHO BBIACISIFOTCS TPH OCHOBHBIX
KpUTepHs JUIsi BHIOOpa MPUMEHHUMOTO TMpaBa B HACIEICTBEHHBIX jaenax. OOHUM H3 HHUX SBISETCS
rpaKAaHCTBO (MJIM JIMYHBIA 3aKOH) HAcIeI0AaTeNss. ITO OTPAKEHO B JTOKTPHHAIBHBIX MOIXOIAX U B
HEKOTOPBIX MEXKITYHAPOIHBIX aKTaX, IJI€ HACJIEI01aTelb BIIPABE BHIOPATh MPUMEHUMOE MPABO B MOJIb3Y
CBOEr0 I'PAKJAHCTBA, TO €CTh BOCIOJIb30BATHCS JIMYHBIM 3aKOHOM. COBpEMEHHbBIE HUHCTPYMEHTHI, TAKHE
kak Permament EC Ne 650/2012, akuieHTHpPYIOT BHUMaHHUE Ha TAKOM KPUTEPHH, KaK MECTO OOBIYHOTO
npoxusanus (habitual residence). B GonpimuHCTBE ciTydaes IpUMeHsETCs IPaBo TOro FOCYIAPCTBa, TIE
Hacnenoaareny umen habitual residence Ha MOMEHT cMmepTH. DTO TOBBIMIAET MPEICKA3YEMOCTh U
CHIDKAET PUCK «3alyTaHHBIX» KOH(IMKTOB, OCOOEHHO €CJIM I'Pa)</1aHCTBO M MUMYIIECTBO HaXOMAATCA B
pa3HbIX rocyAapcTBax. MexIlyHapoJHOE HACIeA0BaHNE HEBUKMMOIO UMYIIIECTBA YACTO PETYJIUPYETCs
MIPaBOM CTPaHBI €r0 PACIIOJIOKEHUS. DTO MOKET BIMUATH Ha paclpe/iesieHne HacaeACcTBa, 0COOCHHO eCi
HallUOHAJBbHOE HACJEJICTBEHHOE IMIPAaBO JTOM CTpaHbl CYUIECTBEHHO OTJIMYAeTCsl OT NpaBa Mo
rpakJAaHCTBY WM MECTy mpokuBaHus. ['aarckas konBeHuust 1989 r. o mpaBe, TpUMEHHMMOM K
HACJIeIOBAaHUIO, MPEAOCTABISIET THOKHUI MOAXO/: JOMyCKAeTCs BBIOOp HacleAoaaTesieM MPUMEHUMOTO
npaBa MEXIy TpaxaaHcTBOM (JIMUHBIM 3aKOHOM) W CTpaHOW HamOosee TecHoit cBsizu (habitual
residence), m mpu OTCYTCTBUM BHIOOpa — HpHUMEHsSETCSs ITIPaBO C Hambojee TecHOH CBA3bl0®. B
3aBUCMMOCTH OT BBIOPAaHHOTO WJIM NMPUMEHHUMOTO TpaBa, KPyr HACIETHUKOB MOXET CYIIECTBEHHO
pa3nuyaThCs: HAIIMOHAJIbHBIE CHUCTEMbI YCTAaHABIMBAIOT Pa3HbIE OUEPETHOCTH, MpaBa MPeA0CTaABICHNUS,
3alUTy WKIUBEHIEB U T.0. JTO KOJUIM3MOHHOE pa3HooOpa3ue MOXKET MPUBOAMTH K Pa3IMUYHbIM
pe3yabpTaTaM B 3aBUCHUMOCTH OT IPUMEHHUMOTO MpaBa.

[Ipoananu3upyem pa3HMIly B paBUiIax HA MMPUMEPE 3aKOHOaTenbCcTBa Poccuiickon @eaepanuu
U psga rocymapctB — uieHoB Epometrickoro Corosa (manee — EC). I'paxmanckuii xomexc P®
YCTaHABIIMBAECT OYEPEIHOCTH HaciueAHUKoB: cratbu 1142-1145 un 1148 I'K P® onpenensror
HaCJIEJTHUKOB TIEpBOii, BTOPOi, TpeTheil W mocnemyromux ouepenei’. Hacinenuuku omHoil ouepean

! Pernmament Epponeiickoro ITapnamenta u Cosera Epponetickoro Coro3a 650/2012 ot 4 urons 2012 r. 0 OpUCIUKIHH,
MPUMEHUMOM IIpaBC, MpPpU3HAHUU U UCIIOJTHCHUUN peH_IeHI/If/'I, MPUHATHNA U UCIIOJTHCHUU HOTApUaJIbHBIX aKTOB IO BOIIpOCaM
HacJIeJI0BaHus, a Takxke o co3anuu EBporneiickoro ceuaerenscTsa o HacnenoBanuu // CIIC I'apant

2 KoHBEHIIUA O TIpaBe, IPMMEHMMOM K HaclenoBanuio B cuiny cMmeptu (laara, 1 aBrycra, 1989 rox) / CIIC T'apanT

3 Tpaxknanckuii kogekc Poccuiickoit @enepannn (4actb TpeThs) oT 26.11.2001 Ne 146-®3 (pen. or 08.08. 2024) // CIIC
Koncynbrant
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HaCJIEIyIOT B PaBHBIX JI0JIIX, 3a UCKJIFOUEHUEM TEX, KTO HAacJIeaAyeT 10 npaBy npeacrasiaeHus. [1o npaBy
npeacrasicHus (ct. 1146) HacieayroT MOTOMKH YMEPIINX HACIEIHHUKOB, C€CIH OHM yMEPJIH 0 WA
OJTHOBPEMEHHO ¢ HacliefoaareneM. HerpynocnocoOnsie mxauBeHIb (cT. 1148) MoryT ObITh MPU3BaHBI
K HaclleJJOBaHUIO, J1a)KE€ €CJIM OHU HE BXOJAT B OObIUHBIE OYEPEIU, IPU YCIOBUU WXKIUBEHUS HE MEHEe
rofia 10 OTKpbITUA HacieacTBa. Kpome Toro, cyabl oOpaliaioT BHUMaHHE Ha MPaBONPUMEHUTEIbHBIC
CIIOKHOCTH: Hampumep, cyneOHas MpakTHKa yKa3blBaeT Ha TO, YTO MACBIHKH, MaJ4epHUIlbl, OTYUM H
Madexa MOTYT CTaTh HAacJeIHUKAMH, eClIi HeT Oosee O6mu3kux ouepeneit. Ilo muenuio A.B. AnemmHoii,
«Poccuiickoe MUII npenycmaTprBaeT NpUHIMIL, 10 KOTOPOMY OTHOULICHHS MO HACJIEJAOBAaHUIO YaCTO
ONpEACIAIOTCA «I0 IpaBy CTpPaHbl IOCIEAHETO MECTa JKUTEJIBCTBA» YMEPILEro, YTO OTPaXKaeT
coBpeMeHHYI0 TenaeHmuo MUIly*. CyneOHas mpakTuKa U JOKTPHHA TaKKe HOAYEPKUBAIOT, YTO IS
OIIpesiesICHUs] Kpyra HacJIeIHUKOB Ba)KHO JIOKYMEHTAJILHO [TOTBEPK1aTh POJICTBEHHBIE CBSA3H, BO3PAcT,
wkauBeHne u apyrue kpurepun. CormacrHo periaamenty EC Ne 650/2012, ocHoBHOE mpaBo
HACIIeIOBAHMS ONpeiesIAeTCsa MO MECTY OOBIYHOTO MPOKMBAHMS HacIenojaTens (ecid HET BBIOOpa)®.
PeriaMeHT Tarke MpeIocTaBIseT HACASIHUKAM U OTKA30I0ayvaTeisaM (B TOM YHCIIE TeM, KTO JKUBET B
apyrom rocynapcrse — wieHe EC) BO3MOXKHOCTD 1OJaTh 3asBJIICHHE O NPUHITUY (OTKa3e) HACIIE/ICTBA B
CyJlle CBOEro rocyiapcrsa mpoxuBaHus. PerimameHT crmocoOCTByeT MpenOTBpALICHHUIO Pa3IpoOsIeHUs
HACJIE/ICTBA, YCTaHaBJIMBas, YTO IPUMEHHMOE IPaBO PETYJIMPYET BCE OTHOLICHHS HACJIEIOBaHUS
(BkirOYAsT JBMXKMMOE W HEIBIIKMMOE HMYIIECTBO), JaKe €CJIM UMYIIECTBO HAXOAUTCS B APYroM
rocyaapcTBe — wieHe. B HalroHanbHbIX IpaBoBbiXx cucreMax EC npaBuia ouepeHOCTH HACJIEJHUKOB
MOTYT CYILIECTBEHHO pa3iuyaThcsi. HekoTophle rocynapcTBa MMEIOT MHCTUTYT 00s3aTeNbHOM 107U
(forced heirship), npyrue — Gosee cBoOOaHOE 3aBemaTeIbHOE pacropspkeHue. CUMTaeTCs, YTO MPHU
MEXIyHapOAHOM HacJIeJOBAaHUU TH Pa3INyuus MOTYT MPUBOJIUTH K KOH(QIUKTAM U HEOIPEIeICHHOCTH.
JIOKTpUHAIbHBIE MO3UIMHA TOBOPAT O PAa3HUIE B MOAXOJAX C TOYKH 3PEHHUS TOJKOBAaHUS BBHIOOpPA
MIPUMEHUMOTO IpaBa B OTHOIICHUHU MPUHSITHUS HACIEACTBA U ONPE/CIICHUs KpyTra HaclIeIHUKOB. B psne
rocyaapcts (Hanpumep, LlIBeitnapun) HacneICTBEHHOE MPABO MOAPOOHO PETYIUPYET, KTO HACICIYeT U
Kakue mpaBa U 003aHHOCTHU MEPEXOMAAT MPU CMEPTH. B OoKTprHaIBHON TUTEpaType MoauepKuBaeTcs,
9YTO MEXaHM3MbI IPU3HAHUS YY)KOTO HACIIEICTBEHHOT'O CTaTyTa (HampuMep, 3apyOeiKHBIX HACIICTHUKOB,
POJICTBEHHUKOB pa3MYHON CTENEeHH) 3aBUCAT OT TOrO, HACKOJBKO HAIMOHAJIbHOE TMpaBoO U
MEX/TyHapOHbIE I0TOBOPHI coracoBaHbl. Komun3noHHbIE HOPMBI, OCOOEHHO B KOHBEHIIUAX, CTPEMSTCS
o0ecnevynTh eMHO00pas3ne, HO B PEaIbHOCTH MX MPUMEHEHHE 3aBUCUT OT TOTO, MOJIKCANa JIU CTpaHa
TaKle KOHBEHILIUU U HACKOJBKO UX HAIlMOHAJIbHBIE 3aKOHBI COOTBETCTBYIOT BHEILIHUM CTaHapTaM.
[TockonbKy HallMOHAJIbHBIE CUCTEMBI HACJIeI0BaHUS yCTAHABIMBAIOT Pa3HbIE OUepeIN U IpaBuia
npu3biBa (10 KPOBH, MPEACTABICHHUIO, WKIUBEHUIO), B MEKIYHAPOAHBIX JIeNaX BO3HUKAET PUCK, YTO
HaCJIEIHUKH, TPU3HAHHBIE B OJHOW IOPUCAMKINH, HE OyAyT NpU3HAHBI B JPYro. IT0 0COOEHHO
aKTyaJbHO, KOTJ]a TPUMEHUMOE MPABO OTJIIMYAETCS OT HAMOHAJIBHOTO MpaBa CTPAHbI, I€ HAXOJIUTCS
uMyIecTBo. [l mpu3biBa HacJIeIHUKOB Ba)KHO JOKa3aTh CTENIEHb POACTBA, (DaKT MKAUBEHUS U IPYTUE
IOPUIMYECKH 3HAYUMble OOCTOSATENBCTBA. B MEXIyHapoJHOM KOHTEKCTE 3TO MOXET TpeOoBaTh
CyJ1IeOHOTr0 MPU3HAHUS UHOCTPAHHBIX aKTOB IPaXkJITaHCKOTO COCTOSIHUS, NIEPEBOJIOB, allOCTUIMPOBAHUS.
Kpowme Toro, He Bce cTpaHbl IPU3HAIOT WKAUBEHIIEB KaK HACJIETHUKOB, a T€, KTO IPU3HAET, MOTYT UMETh
pa3Hble KPUTEPUU MPU3HAHUS. DTO CO3JAET PUCK, YTO JIUI0, KOTOPOE MO 3aKOHY OJHON CTPAaHbI UMENIO
OBl MPaBO HACJIENOBATh KaK MXKIWBEHEIl, OyIeT JUIIEHO 3TOTO MpaBa Mpy MPUMEHEHUU MpaBa JIPyrou
cTpanbl. Ecnu pa3Hble OOBEKTHl HacleIOBaHHUS IMOANANAIOT TIOJ pa3Hble IMPAaBOBbIE DPEKUMBI,
IIPUMEHEHHUE DPA3HBIX HALMOHAJIBHBIX 3aKOHOB MOXET IMPHUBECTH K pPa3[elIEHHUI0 MMYILIECTBA M K

4 Anémmna A.B. MexyHapoHOE YacTHOE MPABO: HACIEI0BAHKE U TocHennue TenaeHimu // I'ymanutapusie Hayku, 2019
URL: https://lib.herzen.spb.ru/

> Pernament Esponeiickoro ITapnamenta u Cosera Esponeiickoro Coroza 650/2012 or 4 urons 2012 1. 0 10pUCAUKLINH,
MIPUMEHUMOM IIpaBe, MPU3HAHUU U HCIOJHEHHU PEUICHUN, NPUHITUU U MCHOJHEHUU HOTapUANIBHBIX aKTOB IO BOIPOCaM
HacJieJI0BaHMs, a Takke o co3nannu EBporeiickoro cunerenscTa o Haciaenosanuu // CIIC T"apant
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MHOXECTBY MHapaJyIebHBIX MPOLEAYp, YTO YCIOXKHSAET ymnpaBieHue HacienctBoM. Jlaxke [aarckas
koHBeHIUs U Permament EC He 0XBaThIBAaIOT BCE CTPaHbl, U HallMOHAJIbHBIE Cy/I€OHbIE OPraHbl MOTYT
TPaKTOBATh UX MO-PA3HOMY.

PaccMoTpuM mipuMep MEXKIYHApOAHOTO HACIENOBaHMS. ['paxJaHuMH A HMMeEN TpaxaaHCTBO
crpanbl X (He Bxoaut B EC), HO mocneanue 15 net sun u padoran B ['epmanun. Tam y Hero ocraiyics
CEMEWHBIN OM ¥ OAaHKOBCKHE cueTa. Y HEro ecTh JBa ChiHa (OAMH — IpakIaHuH [ epMaHuK, BTOPOM —
IpaKJIaHUH CTpaHbl X), a TAK)KE MaTh, IproKUBatoias B crpaHe X. Takke y Hero eCTh HeJIBUXKUMOCTD B
Hcmannn. OH He octaBui 3aBenianus u ymep B I'epmanuun. CornacHo Permamenty EC Ne 650/2012,
MPUMEHUMBIM TPaBOM MOXKET ObITh TpaBo ['epmaHuu (MECTO OOBIYHOTO MPOKHUBAHUS A), eciu
Hacienoaarenb He caenan Beioop. [lockonbky ['epmanus — crpana — wien EC, nmpoueaypa npumeHeHHs
PermameHnTa BO3MOXKHA, M €BpPOICHCKUE OPTaHbl MOTYT y4acTBOBaTh B O(opmiieHWU HaclencTBa. B
I'epMaHiK HAClICIHUKAMH IO 3aKOHY OyayT B MEpBYIO oOdYepedb JAeTH U cynpyr/pomutenu (B
3aBUCUMOCTH OT HAJIMYUsl), COTJIAaCHO HEMEIKOMY Tpa)kJIaHCKOMY IMpaBy, MaThb A, MPOKUBAIOIIasi B
cTtpane X, OylIeT NpU3HABATbCS HACIEIHUKOM. BTOpoil ChIH — rpakJaHUH CTpaHbl X — TaKxke
MPU3BIBACTCS KaK HACJCJHMK, JaXe eciu He mnpoxkuBaeT B ['epmanun. Mcmanckue cynbl MOryT
MIPUMEHUTh CBOE NPABO K HEJIBM)KMMOCTH, IOCKOJIBKY MECTOHAaXOXKJEHHE mMmyulecTBa — lMcmanus.
Bo3MoskHa cuTyalus, 4To HeMeIKoe TpaBo (KM3-3a IpUMEHEeHUs PeriamMenTa) onpeiesuT, KTo ABIsSCTCs
HACJIEIHUKOM, HO TpH paslieie MCIAaHCKOW HEABM)KMUMOCTH OYyAyT HMPUMEHSATHCA HCIIAHCKUE HOPMBI
HacJieZI0BaHus (B 3aBUCUMOCTH OT MCIIAHCKOT'O TPAXKIAAHCKOT'O MpaBa U HACJICACTBEHHBIX OUepe/Ici).

Takum o0pazom, B pe3yibTaTe HCCIENOBAaHUS Mbl NPULUIA K BBIBOAY, 4YTO Haubosee
3¢ (HEeKTHBHBIM KPUTEPUEM BBIOOpA MPUMEHUMOTO IMpaBa B YCIOBUSX MHOT000pa3us HAIMOHATBHBIX
MpaB CIEAYyeT CYUTATh KOMILIEKCHBIM MOAXO0/, 3aKJIIOUYAIOIINNCI B IPUMEHEHUNM OCHOBHOTO MpaBa Mo
MECTY TOCJETHEro OOBIYHOTO MPOXKUBAHUSA HACIEAO0JATENsl B COUYETAHUU C MPUHIIUIIOM YBa)KECHUS
HallMOHAJIBHBIX HOPM I10 UMYLIECTBY, HAXOASIIEMYCS B MHOU FOPUCIIUKIIUH.
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