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epembimiennnkosa Muna Hukonaesua
aCCHCTEHT KadeIpbl IpakIaHCKOI'o IpaBa U mpoluecca
IOpuanueckuii nncturyt, HUY «benl' V»

HCTOPUSI PASBUTUA 3AKOHOATEJIbCTBA
O MEXAYHAPOJHOM YACTHOM ITPABE B POCCUUCKOU ®EJEPALINUN

AHHOoTanusi. Hacrosmas craThsi NOCBSAIIEHA HCCIEAOBAHUIO IIyTH Pa3BUTUS HOPM
3aKOHOJATEIbCTBA, 3aKPEILIAIOIINE MEKIYHApOJHOE 4YacTHOE IpaBo. PaccMOTpeHBl mno3uunuu
TEOPETUKOB KacaTeJbHO MOMEHTa BO3HMKHOBEHHUS MEXIyHAapOJHOIO YacTHOIO IpaBa U €ro
3aKpEIJICHUH B 3aKOHOJATeNbCTBE. CTaThsl MOCBSILEHA aHAJIU3y HOPM O MEXAYHapOIHOM YaCTHOM
IIpaBe B HOPMATUBHO-IIPABOBBIX aKTax pa3IMYHbIX NEpUOI0B pa3BuTHs Poccuu.

KiroueBble ciioBa: MexyHapoJHOE 4acTHOE IPaBO, HOpMAa, HOPMATHUBHO MPABOBOM aKT,
NEPUO/I, 3aKPEIVICHNE B 3aKOHO/IaTEIIbCTBE.

MexyHapoHOE 4acTHOE MPaBo SIBJISIETCS OCOOBIM 3JIEMEHTOM CHUCTEMBI IIpaBa, BBITOIHSISA
BAOXHYIO PpETYJSATUBHYIO (YHKIMIO B TPaXJTaHCKUX MPABOOTHOLICHUSAX, OCIOKHEHHBIX
MHOCTPAaHHBIM 3JIeMEHTOM. Ero HCKIOYMTENbHOCTh OOYCIOBIEHA YaCTHBIMH CyOBEKTaMH,
HYKJAIOUIMMUCS B MEKIYHAPOJHOM PETYJIUPOBAHUU OTHOIIEHUH, CBA3AHHBIX C UX AESITEIBbHOCTBIO.

[Ipexnae dem roBoputh O (GOPMHPOBAHMM 3aKOHOAaTelbcTBa Poccmiickoit Mmmepun o
MEXTyHapOAHOM YaCTHOM IIpaBe, CTOMT BHECTH HEOOJBIIYIO HCTOPHUECKYIO PEMApKy U OTMETHUTD,
YTO B MUpE B L1eJI0M (hOPMUPOBATHCS TAKOT0 BUJa HOPMbI HauaiM emé B IpeBHocTU. Ho Takoit Toukn
3peHus NPUAECPKUBAIOTCS HE BCE UICTOPUKU U IIPABOBE/Ibl: OCHOBOIOJIOKHUK POCCUIICKOM JOKTPUHBI
MeXAyHapoaHoro dyactHoro npasa A. H. Mangensmram nucan: «MexIyHapoIHOE 4aCTHOE IIPABO
HE MOIJIO BO3HHMKHYTh B JpeBHOCTH. He roBops yke 0 Hapojax TEOKpAaTHUYECKUX — ETUITSAHAX,
MHIYCaX, €BpesIX — HU TI'PEKH, HU JAKE€ PUMIISIHE HE BO3BBICWINCH 10 NPHU3HAHMS JIMYHOCTH
uHocTpania. B 3akonax Many (XII, 43) uHOCTpaHen Ha OOIIECTBCHHOM JICCTHHUIIE CTOMT HIKE
CJIOHOB, JIOIIAJIeH U Cy-1pa; OH TOJIBKO BbIIIE JUKUX KUBOTHBIX. EBpen — n30paHHbIi HApO1 CYMTAIOT
OOroyrofHbIM JeJI0M HUCTpeOneHue Jpyrux HapoaHocTe. HeHaBHCTh erunTsH KO BceMy
MHOCTPAaHHOMY WJIM HEYHCTOMY M CTapaHue MPEJOXPaHUTh ce0sl OT BCSKOIO CONPUKOCHOBEHMS C
STHM 3JIEMEHTOM — 001Ien3BecTHRIN (hakT. BoifHa u pabCTBO — MHOCTPAHIAM, BOT JIO3YHT JIPEBHETO
TEOKPaTUUYECKOT0 MUPA, J1a U TaK Ha3bIBa€MbI€ TOPTOBBIE HAPO/bl, GUHUKHSHE U Kap(dareHsHe, Obuin
HE CTOJIBKO HOCHTENISIMH KW MHPHOTO OOMEHa, CKOJIbKO muparamu U paboroprosuamuy» [1]. Ha
Hall B3IVISI, TaKOE€ MHEHUE SBIIACTCSA CIMIIKOM KaTETOPUYHBIM Il BOIPOCA CTaHOBJICHUS U
Pa3BUTHS MEXIyHAPOJHOTO YAaCTHOIO MPaBa, MOCKOJIbKY CIIy4ad 3aKpEIUICHUs TaKUX HOPM BCE K€
cyuiectBoBasid. CTpaHbl, HECMOTPSI Ha JIECIIOTHYHOCTh MMENM MOTPEOHOCTh B MEXAyHApOIHOU
TOPIOBJIE U MPU3HAHUS IIPAaB UHOCTPAHHBIX CYOBEKTOB Ha TEPPUTOPUH CBOUX FOCYJapCTB.

Pa3BuTHe 3aKOHOAATENBCTBA O MEXAYHApPOJHOM YacTOM IIPABE MOYKHO Pa3lelIUTh HA TPHU
JTana:

— nepuon Poccutickoit Umnepun: 1864 — 1922;

— CoBerckuit mepuox: 1922 — 2001,

— ITocrcoBerckuit mepuoxa: 2001 — HacTosIIEee BpeMms.

IIepnon Poccuiickoit Umnepun: [IepBbIM akTOM, 3aKpENMBIIMM HOPMBI O MEXIYHAPOIHOM
yacTHOM InpaBe B Poccum, cTaHOBHTCA YCTaB TpakJaHCKOTO CyIomnpou3BoacTtsa 1864 rona,
npuHsaToro Anekcanapom Bropeim. B nanHoMm VYcraBe comepikurcs 1enas riiaBa, MOCBSIICHHAs
UCIIOJHEHUIO Cy/IeOHbIX pEIIeHUH, Kacaroluxcs MHOCTPaHHBIX rocynapctB. ['nmaBa conepxur 6
crareid. IlepBast craTbd IJIaBbl PETVIAMEHTHUPYET, YTO CyJ NPUHUMAET PEIICHHE HAa OCHOBAaHUU
NIPAaBUJI, YCTAHOBJIECHHBIX B3aUMHBIMHM TpPAaKTaTaMH U JIOTOBOPAMHU, YTO CBHJETEIBCTBYET 00
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yCTpeMIIEHHOCTH Poccuiickoro rocynapcTBa yperyiupoBath kowmnsun [2]. B Tex cimydasx, koraa
TaKkHUe JIOTOBOpPHI HE YCTAaHOBJICHBI, B JIEHCTBUE BCTYNaJIU OCTaJbHbIE CTAThU JAHHOW TJaBbl, K
rpaXXJIaHaM WHOCTPAHHBIX TOCYAApCTB NPHUMEHSIUCH OOINHWe TpaBUla CYJIOMPOU3BOJICTBA
Poccuiickoit Umniepun.

Tak, ObUTH 3aKpEIUICHBI B €UHOM 3aKOHOJATEIhbHOM JOKYMEHTE HOPMBI, PETYIHPYIOIINE
OTHOIIICHUS, OCJIOKHEHHBIE HHOCTPAHHBIM 3JIEMEHTOM, UCIIOJIb3Ys KOJECKCHI B KAUECTBE HCTOYHUKOB
3aKOHa.

Coserckuii nepuoa: B I'paxxmanckom Koaekce 1922 ropa moiaydwsiv CBOE 3aKperuieHUE
HOPMBI, PETYJHPYIOLIME OTHOUICHUS, OCJOXHEHHbIE HWHOCTPAHHBIM 3jieMeHTOM. Crtarbs 8
periaMeHTHpyeT, YTO IpaBa TpakJlaH MHOCTPAHHBIX TOCYJApCTB PETYIHPYIOTCS TEM WM HWHBIM
cornamenueM PC®CP wu wuHOCTpanHbIM TrocyaapctBoM [3]. B wumHOM ciydae pomyckanach
BO3MOXKHOCTh OTPAaHMYEHHUS IpaB MOCTaHOBIEeHHEM IpaBuTeNbCcTBA PCOCP mo cornamenuio ¢
HapoanbsiM koMHccapuaToM HMHOCTpaHHbIX Jeid. CleIylomuM BaXXHBIM JIOKYMEHTOM CTall
I'paxxnanckuii Komexc 1964 roma. OH comepskalt eblid pa3/ies, 3aKpervIsonuid MpaBoCIOCOOHOCTh
nHoctpanHbIx Tpaxaad B CCCP u 0coOeHHOCTH MPUMEHEHHSI TPAKIAHCKUX 3aKOHOB MHOCTPAHHBIX
roCy/IapcTB U MEXAyHapoAHbIX a0roBopoB. Kozjekc 3akpersier oOIIyt0 MNpaBoCyOBEKTHOCTH
WHOCTPAHHBIX Tpa)KJaH, MOMeuas, YTO IMPU HAJOKEHUM OrPAaHUYCHUN Ha COBETCKHI TpaxiaH,
HAXOJISIIUXCS B MHOCTPAHHBIX FOCYIapCTBaX, OyIyT HAIOKEHBI OTBETHBIC orpaHnyeHus [4]. Takke,
3aKpeIUISIOTCs (PyHIaMEHTAIbHBIC IS POCCUHCKOTO MpaBa MPUHIIUITE MEXIYHAPOIHOTO YaCTHOTO
mpaBa (CT. cT. 565-567): 3aKOH, NPHUMEHSACMBIA K (opMe CHCIKH; 3aKOH, HMPUMEHSCMBIA K
00s13aTeNLCTBAM [0 BHEIIHETOPTrOBBIM CJHIEIKaM; 3aKOH, MPUMEHSEMBIH K HacjieaoBaHuio. Urto
HauboJjee BaKHO, JaHHBIE CTaThH UMEIOT CBOE OTpaxkeHHe B neicTBytomeM [ paxxnanckom Konekce
Poccuiickoit ®enepanuu: cr. 1209, cr. 1217, cr. 1224. I'paxxknanckuit Kogeke PCOPC 1964 rona
MMEEeT OTPOMHOE 3HAu€HUE JUIS Pa3BUTHS 3aKOHOAATEIHCTBA O MEXAYHApOIHOM YAaCTHOM IIpaBe,
BIIEPBBIC KOIUPUITUPYS KOJTU3NOHHBIE HOPMBI Ha PeCTyOIUKaHCKOM YPOBHE.

B 1969 rony 8 CCCP nosiBisiercs Komexe o Opake u cembe [5], KOTOpPBIN TakkKe COACPKUT
HOPMBI MEXIYHApOJAHOIO YaCTHOT'O MIpaBa, CTABILIEr0 OCHOBOM JJIsi COBPEMEHHOI'O 3aKOHOAATEIhCTBA
Poccuiickoit ®enepanuu. Tak, HacTosAmMiA HOPMATHBHO-NIPABOBOWM akT coxaepxan Paznen S,
PETYIUPYIOMUNA MPUMEHEHHE COBETCKOTO 3aKOHOMATENHLCTBA O Opake M CeMbe MO OTHOIICHHIO K
WHOCTPAHHBIM TpaXKIaHaM, a TaKKe, YTO OYEHb BA)XHO NMPUMEHEHHE 3aKOHOB O Opake W CeMbe
HWHOCTPAHHBIX FOCYAAPCTB U MEKIYHAPOIHBIX TIOTOBOPOB. B nanHOM paszzgene comepxkurcs 7 crare,
3aKPEIUISIONINX TPAYKIaHCTBO JIETEH, IPaXIaHCTBO CYMPYTOB (BO-TIEPBBIX, JOMYCKAIOCH 3aKIFOUCHHE
OpakoB MEXIy COBETCKHUMH Tpa)kIaHAMH W MHOCTPAHHBIMHU, BO-BTOPBIX, 3TO HE BIJIEKIIO 3a COOOM
W3MEHEHUS TPaXIaHCTBA, a B-TPEThUX, 3aKIIOUEHHE OPaKOB JOIMYCKaJOCh KaK B OTEYECTBEHHBIX
opranax 3AI'C, Tak U B OCONBCTBAaX M KOHCYJIbCTBAX), PACTOPKEHHE OpaKOB, YCHIHOBICHHE JeTEH
WHOCTPAHHBIMHU TPaXkIaHaAMH, IPUMEHEHHE HHOCTPAHHBIX 3aKOHOB (IJIABHBIM MIPABUIIOM PUMEHEHHS
WHOCTPAHHBIX 3aKOHOB SIBJISIETCS MX HE MPOTHBOPEUUE OCHOBAM COBETCKOTO CTposi). JlelcTByrommii
Cewmeitnbiii Koneke Poccuiickoit @enepanuu otpakaetr B cBoeMm 7 Paznene nmonoxenuss Koaekca o
opaxe u cembe PCOCP: ct. 156, ct. 157, ct1. 158, ct1. 165, c1. 166, cT. 167 [6].

Takum 00pa3oM pa3BHBAJIOCH 3aKOHOJATEIHCTBO O MEXKIYHAPOIHOM YacTHOM IIpaBe B
COBETCKHI TepuoJl, OTpakas BaKHble M 0a30BbIE TMOJOXKECHHS JJS Pa3BUTHS OTpacid U
dhopmupoBanus GpyHIaAMEHTa COBPEMEHHBIX aKTOB.

[MoctcoBerckuii mepuon: KiroueBbIM cOOBITHEM ITaHHOTO Tepuoga OE3yCIOBHO SBISETCS
npunsate B 2001 romy tperbeir wactu I'paxnmanckoro Konekca Poccuiickont ®@enepanmu. Tak,
MEXAYHAPOJHOE YACTHOE MPABO CTAJIO HE MTPOCTO HOPMAMU O TIOJIOKEHUH MHOCTPAHHBIX AJIEMEHTOB B
CTpaHe, a 3aKOHOJIATEIbHO 3aKPETUICHHOW OTPaCIbIO U pa3AesioM B 3aKOHOIaTenbcTBe. [lannbiil Paznen
(Pazgen 6) comepHT 3 TIJIaBbl, PETVIAMCHTHPYIOUIMX OOIIME MOJOXKEHUS, MPaBO, MOJICIKAIICE
MIPUMEHEHHIO TIPU OTIPE/IETICHUHU MPABOBOI0 MOJIOKEHUS JIUII U MPaBo, MOAJIEKaIIee TPUMEHEHUIO K
HUMYIIECTBCHHBIM cieikaM [7]. Takum 00pa3oMm, MPOUCXOAUT KoAM(pUKAIMS KaK OOIIUX HOPM O
MEXTyHapOJHOM YaCTHOM IIpaBe, Tak U CIIEUALHBIX KOJUTM3HOHHBIX HOPM, 3aTparuBasi pa3iudHbIe
BUJIBI PABOOTHOIIICHUI: BEIIIHEIE TIPaBa, CACIKU, 0053aTeIbCTBA, HACIEACTBEHHBIE MTPaBa, ICTUKTHEIC
OTHOILEHHUSI, @ TAKXKE BBIIICYTIOMSHYThIE «3aKOHBI O IPUMEHEHUH IIPaBay.
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BaxupiM Jis  OpUMEHEHUsST HOPM  MEXAYHApOJHOIO YAacCTHOrO TpaBa  SIBJISIETCS
[TocranoBnenue Ilnmenyma BepxoBHoro Cyma Poccuiickoit ®eneparuun ot 09.07.2019 roma «O
MPUMEHCHUHA HOPM MEXIYHApOIHOTO YaCTHOTO mpaBa cyaamu Poccuiickoit ®enepanuu» [8].
Jannoe [loctanoBnenue [1nenyma naer pa3bsiCHEHUs i1 IPUMEHEHHS] HOPM K IPaBOOTHOLICHUSM
OCIIO’)KHEHHBIM WHOCTPAHHBIM JIEMEHTOM ISl CYZIOB OOIIEH FOPUCANKIIUN U apOUTPAXKHBIX CYOB,
KOHKpeTu3upys nojoxenus I'paxaanckoro Konekca, I'paxnanckoro Ilpoueccyansnoro Konekca n
Apo6urpaxnoro [Iponeccyansnoro Kogekca. 3nauenue storo [loctaHOBIIGHHUS BETUKO U IOTOMY, YTO
OH KOHKPETHU3UPYET U pacIIupsieT olpeieIeHue HHOCTPAHHOT' O 3JIeMEeHTa, 0003Havasi, 4YTO epeueHb,
3akperuieHHbIH B myHKTe 1 cTateu 1186 I'K PD, He siBisieTcst MCUEPIIBIBAIONINM, a BKIIOYAET B ceOs
TaKKe IopUANYecKre (akThl MPOIISIIINE 3a TPAHULICH, KOTOPbIE BIEKYT 32 COOOW BOSHUKHOBEHHE,
M3MEHEHHE UM IPEKpalleHne IpakJaHCKO-TIPaBOBOro oTHoueHus. [Tomumo storo, 3akpemstorcs
CJIEYIOIINE MOJIOKEHUS: TPaBO, IPUMEHUMOE K OINPEIEICHHUIO IPABOBOIO MOJIOKEHHUS JIMILL; IIPaBo,
MPUMEHUMOE K BEIIHBIM TpaBaM; MpaBO, MPUMEHUMOE K (OpMe CIENKH; MPaBo, MPUMEHUMOE K
JIOTOBOPHBIM 00s13aTebCTBAM; IPaBO, MPUMEHUMOE K OTHOIIEHHUSM C Y4acTHEeM MOTpeOuTeNel;
MpaBo, MPUMEHUMOE K OTHOLIECHUSIM JOOPOBOJILHOTO MPEACTABUTENBLCTBA; MPABO, TPUMEHUMOE K
BHEJIOTOBOPHBIM 0053aTE€IBCTBAM.

B mocnennue roapl oTMeyaeTcs TEHIACHIHMS K PACIIMPEHUIO MPEAMETHOTO MO OOMIMX
MOHATUN MEXITYHAapOJIHOIO YACTHOIO IIPpaBa 3a CUET MOJOKEHUI MEKIyHAPOIHBIX I0rOBOPOB, YTO
CHOCOOCTBYET €IMHOOOPa3HOMY MPUMEHEHUIO 3aKOHO/IaTEIhCTBA.

[IpoBeneHHpI aHaJIW3 TO3BOJSET CAENAaTh BBIBOJ O TOM, 4YTO COBPEMEHHOE
3aKOHO/IaTE€ILCTBO BO MHOI'OM OTTAJIKHBAJIOCh OT HOPMATUBHO-TIPABOBBIX AKTOB IMPOLUIBIX BEKOB,
IIOCTOSIHHO Pa3BUBAsACh U CTAHOBSCH JIYYILIE€ B OTPAXKEHUH HOPM MEXAYHAPOJIHOI0 YACTHOTO IIpaBa.
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