Crpuruna Oasra BragummupoBHa,
Crynentka, CK® PI'VII, Kpacnoaap
Strigina Olga Vladimirovna,

Student, SKF RGUP, Krasnodar

MOHSITUE «kKACCALIMOHHOI'O ITPOU3BO/ICTBA» B POCCUIICKOI
®EJEPAIIVA. COOTHOIIEHME JAHHOI CTAJIUMN C ANEJISIAENR
THE CONCEPT OF "CASSATION PROCEEDINGS™ IN THE RUSSIAN FEDERATION.
THE RELATIONSHIP OF THIS STAGE WITH THE APPEAL

AHHOTANMSI: B JAHHOM CTaTbe€ paccMaTpUBAlOTCA [JBa HWHCTUTYTa, OOpPa3yHOIUX
o0KajoBaHWe B CTaHAX KOHTHHEHTAJILHOM HpaBOBOﬁ CEMbU. YHOp JCIaCTCA Ha KaCCAllMOHHYIO
WHCTAHIUIO, KaK OJHY M3 CaMbIX NPOOJEMHBIX B ()OPMHPOBAHUHU M 3aKPEIUICHUH, €€ OCHOBHBIC
OTJINYHUSA OT allCJUIALINU.

Abstract: this article discusses two institutions that form an appeal in the countries of the
continental legal family. The emphasis is on the cassation instance, as one of the most problematic
in the formation and consolidation, its main differences from the appeal.
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Cy1iecTBOBaHME MHCTAHIMI 00yCIIOBIEHO OUIMOKaMH IIPOU3BOJICTBA 10 YTOJIOBHOMY JIENY.
Heckonbko HMHCTaHIMIT — MO3BOJISIOT COOJIIOCTH BO3MOXKHOCTh BOCCTaHOBIJIEHHUsI TpaB. JlomkHa
OBITh CTpOTasl PETJIAMEHTAIUS U OTPAaHUYCHHOCTH MOIBITOK 3aWHTEPECOBAHHBIX CTOPOH TOJaBaTh
xanoobl (mpeacrasnenus). MHCTaHIIUU HE TOJDKHBI IyOIMpOBaTh IPYT APYra, a yA0BIETBOPSATH TEM
TpeOOBaHUAM, JUIsl KOTOPHIX M ObUIM co3naHbl. CienoBaTenbHO, €CTh CYLIECTBEHHBIE OTIMYMSA,
OTIPE/ICTISAIONINE OCHOBHBIE COCTABIISIIOIIME, KOTOPbIE HENb3si Ha3BaTh TOXKIACCTBEHHBIMHU 10
OTHOIIEHUIO JIPYT JPYTY, BBISBUB UX B CyJlaX pa3HbIX WHCTAHIIUH.

Kaccanuronnass mHcTaHIuMs npouia Aoiaruil myth pa3Butua. Cynbl Poccuiickoit Umnepuu,
COBETCKHE CY[bl, IJIE Kaccalllsi COBEpIIEHHO NpHoOperna HeEy3HaBaeMblii BHJ, COBPEMEHHOCTb,
MOCTETICHHbIE TOMBITKM KOIMWPOBAaHUSA KJIACCHMYECKON MOJENH, COBpeMeHHbIe pedOopMbl JaHHOTO
3aKOHO/ATEIbCTBA.

[lepBbIM OCHOBHBIM OTJIMYMEM Kaccalldd OT aleJUIAlUd SBISETCS camMoO IOHMMAaHUe
WHCTaHIMA. B pamkax KiIacCH4ecKol CHCTEMBI CYIONPOU3BOJCTBA BCE CYIEOHBIC pEIICHUS
MOJJIEXKAT 00KaJIOBAHUIO, €CIIM Ha TO €CTh OCHOBaHHA. OCHOBaHMS MOTYT KacaTbCsl IByX CTOPOH
nena — (pakTUuecKux U (GOpMaIbHBIX OOCTOATEIHCTB. AMEIUISINS U3HAYAIBHO CO3/IaHa JUIsl TOTO,
YTOOBI MIPEIOCTABUTH BO3MOXHOCTh 3aMHTEPECOBAHHONW CTOPOHE MOBTOPHO MPOBECTH 3aceaHHe C
y4aCcTHUEM BBIIIECTOAIIETO Cy/a MO JIFOOBIM OCHOBaHHUSAM — U TI0 BOmpocaM ¢akTa, U Mo BOIPocaM
npasa. [lociie mpuHATHA B CyJe aneusIHMOHHOW WHCTAaHIIMM PEIIEHUs, OHO BCTYNAaeT B 3aKOHHYIO
CWIIy W TOJJIeKUT ucnonHeHuto. Jlamee uaér kaccamms. OHa yke 3aTparuBaeT (opMaibHYIO,
MIPAaBOBYIO CTOPOHY OTHOIIEHUM.

COOTBETCTBEHHO MOXHO BBIJCIUTh CIEAYIOIIME OCHOBaHUS [Uisi OOKaloBaHUS B
KAacCalluOHHOM  TOpSKE — CYIIECTBEHHblE HapylIeHUs 3aKkoHa (MaTepHaJbHOTO H
MPOLIECCYaNIbHOTO) TMPHU MPOU3BOACTBE IO YrOJOBHOMY Jeily, C TPUMEHEHHEM KpHUTEepUs
CYILLIECTBEHHOCTU — TO €CTh TOJbKO T€ HApYIIEHUs, KOTOpPbIe MOBIMIM Ha ucxoAa Aena. OnHaKo
MOTYT OBITh O0O0’KaJOBaHbI TaKWUE HAPYIIEHUS, KOTOPHIE MOTYT TIOCTaBUTh TOJI COMHEHHUS
U3J10KeHHbIe (PaKTUYecKue 00CTosATeNbCTBA Aea. Heo6xoaumo 5To yuntsiBath.! He3akoHHOCTD He
WCKITIOYaeT OCHOBAHMS HECIIPABEIJIUBOCTH, a BKJIIOYACT €ro, TaK Kak Cya OyJIeT paccMaTpuBaTh
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TOJILKO TakKue OOCTOSATENhCTBA, MPU KOTOPHIX HECIPABEIIMBOCTh ObUIA BBI3BAHA HApPYIICHHEM
3aKkoHoarenbcTBa. 00 aTOM Takke ykasbiBaeT [Inenym BC PO.

JUns  amenisiiuM  OCHOBaHUS cienyrommue: 1) 00OCHOBaHHOCTb, KOTOpasi Kacaercs
JI0Ka3aTeNbCTB M MPOYUX OOCTOSATENBCTB, MOJHOCTHIO HE UCCIIEOBAHHBIX WM HE B JIOJDKHOW Mepe
UCCIICZIOBAaHHBIX B CyZe, Jalollde HEeBepHOE MpEeACTaBlIeHHE O (AKTUUECKOH CTOpOHE
npousoniemero. 2) 3aKOHHOCTb, KOTOpas TaKXe COMpsKeHa C MPHUHIMIIOM CYIIECTBEHHOCTH
(ycnoBHble (HapylLIeHMs [paB YYacTHHMKOB IIPOLIECCA M HapyILIEHUs, MOBJIMSBIIME HAa KaueCTBO
MPUTrOBOpa, - 3T 2 YCJIOBHUA HOCAT allbTEPHATHUBHBIN XapakTtep) U Oe3yCJIOBHbBIE, KOTOpBIE
o6o3HaueHsl B cratbe 389.17). Bee ocTanbHble HApyIIEHUS! HOCST YUCTO TEXHUYECKUH XapakTep U
HE MOTYT «CIIOMaTh» peUIeHHE CyAa MEepBOW HHCTAHLIMU. 3) CHPaBEUIMBOCTH — CYyJA CTSHYT
HOpPMaM{ TIpaBa, HO HE WHIUBUIYAJIU3UPYET OTBETCTBEHHOCTb YUMTHIBAs JIMYHOCTHBIE
XapaKTePUCTHKHU, 0OCTOSATENBCTBA JIE)Ia U Ipoyee.

Jlnst 06erx MHCTAHIUI XapaKTepHO COYEeTaHUE OTKPBITOTO (ISl BCEX JIUL, KOTOPHIE UMEIOT
MHTEpeC, paBa KOTOPBIX HAPYIIEHbl B XO/€ IPUHATHS BIACTHBIX PelleHui (HO He Npurosopa))’ u
3aKpBITOrO ([J11 y4aCTHUKOB, IIPaBa KOTOPBIX 3aTPOHYTHI IPUTOBOPOM, UX Kpyr ouepueH B YIIK)
nepeuHs juil, oOxanyroumx pemeHue. OOs3aTenbHbIM IS ydacTusi B CyIeOHOM 3acelaHuu
KACcCallUOHHOW HWHCTaHLMM SBJISETCA YydacTUE IPOKYpOpa, OCTAJbHbIE — IIPU 3asBICHUU
XoJaTtaiicTBa. B amemnsnum — MNPOKypop, OCYXACHHBIM/OMpaBIaHHBIE — IO XOJaTaiCTBY,
3aIUTHUK, YaCTHBI OOBHHHUTEIH — €CJIH MOIAJ JKaIo0y.

KacarenpbHo MecTa 0o0kajnoBaHMsI, CyAbl aneUISIIMOHHOW WHCTAaHIMM HUIYT MO LEMOYKe,
Ha4yMHasl pallOHHBIX CyJOB, 3akaHuuBas AnemnsiuuoHHol koisuieruedr BC P®. Ilonaércs uepes
MepBYI0 MHCTaHIMIO. B Kkaccamuum mo-npyromy - JeieHue HAET Ha BBIOOPOYHYIO M CIUIOIIHYIO
Kaccaluo. OTO pa3[elIeHHe 3aBUCUT OT TOrO, IEPBBIA pa3 WIM MOBTOPHO (B BBIIIECTOSIIYIO
KAaCCAlMOHHYIO MHCTAHIMIO) 00 KalyeTcs BCTyNMBLIEE B 3aKOHHYIO CHMIy cyneOHoe perueHue.’
CrnomrHasi Kaccanus - Jr000€ pelieHne Cyja MepBOM W aneUIIIUOHHOW HMHCTAaHIUU 10 (M He
BKJItOYas) cy/10B cyObekTa PD — B cyieOHYyI0 KOJJIETHIO MO0 YTOJIOBHBIM JI€IaM COOTBETCTBYIOIIETO
Kaccal[moHHOTo cyza o0mien opucaukiui. O0xKaaoBaHHBIE TaM Jejia B KACCAIIMOHHOM TOPSJIKE U
Jena TIEpBOM M ameJUIAIMOHHON WHCTAHIMWA, pPAacCMOTPEHHblE B cyae cyOnekra PO —
paccmarpuBaroTcs B CyneOHoi kosuieruu no yronoBHbIM jeniaMm BC P®. Ananoruuen moaxoxa u
JUIT BOGHHBIX CYJOB, C yu€ToM crneuuduku ux Ha3zBaHud. OCIOXKHSET BCE paslelieHue Ha
CIUIOIIHYIO M BBIOOpOYHYIO Kaccauuto. Ilpu crutomHoil kaccauuu jxano0a WINM NpPEACTaBICHUE
MOJAl0TCA 4Yepe3 CyJ MEepBOW HHCTAHIMM BMECTE C YTOJOBHBIM JeJoM (B AITONH WHCTAHIIMH
MPOBEPAIOTCS BCe (HOpMaNbHBIE CTOPOHBI JKaloObl) B KaccamuoHHBIM cyn. [lpu BbiOOpouHOM
Kaccalluu — MoAaéTcs B CyJl KacCallMOHHOW MHCTaHIUK, TJIe U3y4yaeTcs CyJIbEN U pelIaeTcs BOIpoc
00 oTKase B mepeaaye WM rnepejgade kajaoObl (MpeacTaBleHus) B CyJl KacCallMOHHON MHCTaHIIMU.
Pemennie 000CHOBBIBAETCSI HAIMYUEM WIIM OTCYTCTBHEM BO3MOKHBIX JOMYIIEHHBIX CYIIECTBEHHbIX
HapylIeHUH 3akoHa. JlaHHOE pa3/ieleHHe SBIIAETCS HOBBIM M BBI3BIBAET JOCTATOYHO TUCKYCCHIA.
OaHM aBTOPHI CUMTAIOT, YTO CIUIOMNIHASI amneuIsiiMs — 3TO LIar Ha NMyTH K Ooyiee TyMaHHOMY
PacCMOTPEHHIO Ka)KJOTO J€jla UMEHHO KaCCAllMOHHBIM CyJIOM, & HE OTCEMBaHUE, KOTOPOE MMEIIO
MecTO OBITh B OOJBIIMHCTBE ciyuaeB. [1iroc k 3ToMy cHUKaeTcs Harpy3ka Ha CyJIeOHbIN OpraH, rie
CyIbe He HaJl0 BAABATHCS B MOAPOOHOCTH jAeia. 3a CUET 3TOro MAET TAKXKE COKPAIEHHE CPOKOB
MIPOM3BOJICTBA — ONEPATUBHOE BOCCTAHOBJIEHHE HapyllleHHOro mpasa. CaMo OTJeleHHe Kaccaluu
OT OOJIACTHBIX CYJIOB TaK)K€ MOKHO 3allMCcaTh B ILUIIOC, TaK KaK JTO TMOBBHIMIAET HE3aBHCHUMOCTH
WHCTaHIMM JApyr OT apyra. Jlpyrue aBTOpBI, CUMTAIOT, YTO MPOLIECC OTCEMBAHUS el ObLI
OOBEKTUBEH, TaK KaK pemaincs MpoPecCHOHATBHBIMU CYIbSIMH Ha OCHOBE 3aKOHOJIATENIbCTBA,
no’tromy pedopma He cpaenansa 4YEro-tro KapAMHAJIBHOTO HOBOTO, a BBIJEJICHHE HOBBIX
KAacCallMOHHBIX CYJIOB TMOBJCKJIO JIUIIb 3aTpaTbl M HEyno0CTBa, CBsI3aHHBIE C TEM, 4YTO
KacCallMOHHBIN CYJl MOYKET 00CITy)KMBAaTh HECKOJIBKO CYyObEKTOB.

2 TMocranosnenue Ilnenyma BepxosHoro Cyma P® or 27 nosOps 2012 r. Ne 26 (JJaércs mepeyeHb BO3MOMKHBIX
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KacarenpHO cpoKOB, 37€Ch TaKXK€ €CTh CYIICCTBCHHBIE OTIUYHs. AMEIUSIIIHOHHAS XKanooa
nojgaércss B TedueHue 10 cyrok. Ilpm 3TOM MOryT XOJaTailCTBOBaTh O BOCCTaHOBJIEHUH
MPOMYIIEHHOTO cpoka. CpoK paccMOTpeHHs — sl palOHHBIX — He mo3aHee 15 cyTok, s
cyobekToB — He mo3aHee 30 cyTok, st BC PD — He mo3anee 45 cyTok co AHS MOCTYIUICHUS B CYI.
W3Bemenue o nate, BpeMEHHU M MECTE CyJIeOHOTO 3acelaHus JIUI] — He MEHee, 4ueM 3a 7 cyTok. s
Kaccallud — mojadya OeccpoyHas, OJHAKO HAKJIaJbIBAETCS OTpaHMYEHUE B BUJE OJHOTO roja Ha
pelieHue, CBA3aHHOE C TOBOPOTOM K XYJIIIEMY — JIaHHBIN MPOITYLIEHHBIN CPOK BOCCTAHOBIICHUIO HE
noutexut®. Xanoba, nmogaHHas B CyJ NMEepBOM MHCTAHLMM — paccMaTpuBaeTcs B TeueHue 20 aHeH,
3aTeM BBIHOCUTCS MIOCTAHOBJICHUE O Ha3HAUCHUH 3aCEIaHUs C OMOBEIICHUEM JIMII, YUYaCTBYIOIIUX B
nene He mo3aHee yeM 3a 14 mgueil. JKamoOa (ecnu mogaHa B KacCallMOHHYIO MHCTAHIUIO) JAOJDKHA
OBITh pacCMOTpEHa B TEYCHHWE Mecslla — JUIsl BCEX KacCalMOHHBIX cyaoB kpome BC - 06e3
uctpedoBanus aena. C uctpeboBanueM — 2 Mmecsina (C BBIYETOM IEpHOJA OT UCTpeOOBaHUS IO
nocrymienusd B cya). B BC P® nBa u Tpu Mecsina cooTrBeTcTBeHHO. Camo e 3aceiaHue
MIPOBOAMTCS B TEUEHHE 2 MECSIEB CO JHS BBHIHECEHMs MOCTAHOBJICHMS O IEpelayd >KanoObl AJis
KacCalMOHHBIX CyA0B 00mIeH ropucaukiuu, a B BC PO — B Teuenue 3 mMecsIiieB.

[Ipenensl mpaB CyA0B KacCalluy U aneJUIsiUuU cXoau. [[eficTByeT mpaBuiao peBU3MOHHOCTH —
T.€. CyJIbl HE OTPAaHUYCHBI JOBOJAMH KAJIO00Bl M1 MOTYT OBITh 3aTPOHYTHI PYTHE MOJIOKECHUS, TaXKe
KacaeTcsl IpaBUiIo, €CIIU JEJI0 CBSI3aHO C HECKOJBKUMU OCYKIEHHBIMH, CYJl MOXKET IPOBEPUTH J1EJIO0
B OTHOIIIEHUH KAXJAO0TO U3 HUX.

Takum oOpa3zoM, MOKHO 3aKITIOYUTh, YTO JaHHASI CTAUs YTOJIOBHOIO MPOLIecca HHTEPECHA C
TOYKH 3peHUST POPMHUPOBAHUS M 3aKPEIUICHHSI, COOTHOIICHUE C amneUSIIEeH TOKa3bIBAeT, YTO €CTh
KaKk OIpeJei€HHbIE CXOJCTBA, TaK MW pa3IM4uds, IPOSABISIIONIMECS B OCYILUECTBICHUU IIPAB
YYaCTHHKOB Ipoliecca.
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