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HEKOTOPBIE ACITIEKTBI YYHACTUSA AIBOKATA
B APBUTPA’KHOM ITPOLHECCE
SOME ASPECTS OF LAWYER'S PARTICIPATION
IN ARBITRATION PROCEEDINGS

AHHOTaIII/lSI. B cratpe ABTOPOM HCCICOAYCTCA IMOPAAOK OCYHICCTBICHHUA aABOKAaTOM
IOPUAMYECKON TIOMOIIM B apOWTpaXHOM TIporiecce. PaccMarpuBaeTcsi BOMPOC MPOBEICHUS
KOHCYJIbTAallUM KaK COCTaBHOM YacTH a,I[BOKaTCKOfI ACATCIIBHOCTH B paMKaxX CyAOIIPpOMU3BOJCTBA,
IoCpCACTBOM HETO ACIACTCA BBIBOA, YTO IPU BCTYIUICHUH aABOKaTa B ap6HTpa)KHBIfI nmponecc oH
BBICTYIIA€T B KAYECTBE HE3aBUCHUMOI'0O COBETHHKA XU KOHCYJIbTAHTA CBOCTO JOBECPUTEIIA.

Abstract. In the article the author investigates the procedure of realization by the lawyer of
legal assistance in the arbitration process. The question of consultation as a component part of
advocacy in legal proceedings is investigated, through which it is concluded that when the lawyer
enters the arbitration process, he acts as an independent adviser and consultant to his principal.
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Ha cerogusimnuil 1eHb aaBokaTypa sIBJASETCS OJJHUM U3 CBS3YIOIIMX MHCTUTYTOB OOIIECTBA
U TOCYJIapCcTBa, MOCPEACTBOM KOTOPOIO peau3yeTcs 3alluTa KOHCTUTYIIMOHHBIX HpaB U cBOOO.
YeJIOBEKa U TpaxaaHNHAa.

B cootBeTcTBUM ¢ TimaBoii 6 ApOWTpa)XHOTO MPOIECCYaIbHOTO Kojaekca Poccuiickoi
Oepepannu [1] ycTaHaBiamBaeTcs MpaBO aJIBOKaTa OCYIIECTBISTH IMPEJICTABUTEIBCTBO JIMIA B
apOUTpaXKHOM TIpoliecce. B COOTBETCTBMM C HaJeleHHEeM aJIBOKaTa TaKUM CTaTycoM €My
MPEAOCTABIISIETCS] ONPE/EICHHBIM MepeueHb MPOIECCYyalbHBIX MPaB U 00S3aHHOCTEN, KOTOPHIE B
CBOEHT COBOKYITHOCTH PACKPHIBAIOT MPO(HECCHOHATBHYIO MPUPO.LY MOJTHOMOYHIT afaBokaTa [5, C. 84].

JIeHCcTBUTENBHO, YyYacTHE aJBOKATa-TIPEICTABUTENI B apOUTPAKHBIX CIOpax sBISETCS
JIOCTATOYHO Ba)KHBIM, YTO OOBSCHSETCS CIEAYIOMUMHU 00CTOATEIhCTBAMHU:

1. Bribop anBokata 0O0yCHOBIEH BBICOKMMH MPOQPECCHOHANBHBIMU KadecTBaMH B
00J1aCcTH IOPUCTIPYACHIIUN U TPEOOBAHUSIMHU, MPEABIBIAEMBIMI K CTAaTyCy aaBokaTa. Jleno B Tom,
4TO JeNia, pacCMaTPUBAaEMbIE B paMKax apOUTPaKHOTO CyAOMPOU3BOJICTBA, CBSI3aHHBIC, TIO OOJBIIICH
YacTH, C DKOHOMHYECKHMHU CIIOpaMH, SBISIOTCS JOCTAaTOYHO CIIOKHBIMH € TpPeOyIOT IS
JOCTHKEHHSI TIOJIOKUTENIBHOTO Pe3yiIbTaTa ONpPEAeICHHBIX TO3HAHUN.

2. AJIBOKAT HE SIBJSETCS MITATHBIM COTPYIHUKOM OpPTaHU3AIMH, HHTEPECHl KOTOPOl OH
MPEJICTABISAET, YTO BO MHOTOM OCBOOOXKIAeT MpENCTaBUTENICH TaKOW OpPraHM3alHi OT JIMITHUX
BOIIPOCOB CO CTOPOHBI MMPABOOXPAHUTEIBHBIX OPTaHOB IO MOBOY KOMMEPUYECKOM TaiHsbI [6, C. 17].

B cooTBeTCTBHHM C TOJOXEHUSMHU apOUTPAKHOTO MPOIECCYaTbHOTO 3aKOHOATENhCTBA
MPEACTABUTEIBCTBO B CYJE€ MOXET OCYIIECTBISITHCS TOJBKO JEECTIOCOOHBIM JIUIIOM C TPABUIBHO
0(OPMIICHHBIMH TTOJTHOMOYHUSIMU Ha BEICHUE JeTa.

CTouT TakKe OTMETUTH, YTO TIPEICTABUTENIb UMEET MPABO MPEACTABISITH CBOETO JJOBEPUTEIS
Ha JI000# cTanuu cyaeOHOro mporecca. Takxke B 3aKOHOJIATENBCTBE HE CONECPIKUTCS OTPaHUYCHHMA
M0 KOJHUYECTBY TPEJCTaBUTENEH, CIIOCOOHBIX NPUHUMATh y4yacTHe B Jelie U MpeACTaBIATh
HMHTEPECHI CBOETO JI0BEPUTES.

OcyiecTBisisi CBOIO TNMPEACTaBUTEILCKYIO MOMOIbL B apOMTpPakKHOM Ipoliecce, aJBOKaT
JOJDKEH CIIeIOBATh IENISIM U MPUHIMIAM, YkazaHHbIM B DenepanbHoM 3akoHe «O0 aaBOKATCKOM
JEeATEeIbHOCTH U afBoKaType B Poccuiickoit @enepauun» [2].
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CocraBieHue IOPHIMYECKUX  JIOKYMEHTOB  IIPEJCTAaBIIET COOOH  OCYyIIECTBIICHHUE
IOpUAVYECKON TIOMOIIM  3aMHTEPECOBAHHOMY JIMIly, KOTOpas peaJn3yercsi IOCPEACTBOM
NpeJoCTaBIeHUs] WHpOpManUd Ha OyMaXHOM HOcCHUTeNe, O(OpPMIIEHHOM B COOTBETCTBHU C
TpeOOBaHUSAMHM 3aKOHOJATEIbCTBA M HANpaBICHHAs Ha M3MEHEHUE, NpeKpalleHhe WIn
YCTQHOBJICHHE OIPE/EICHHBIX MpaB M O00S3aHHOCTEH, MMEIOUINX 3HAYEHHUE U JIHIA, KOTOPOMY
OKa3bIBACTCsI IOMOILB.

BonpmmHCTBO UccaenoBarenel B OPUANIECKOM JINTepaType, Kak U CaMO 3aKOHOAATEIbCTBO
00 aznBOKaType, NPUIEPKUBAIOTCS MHEHHS, YTO BbIIICYKAa3aHHbBIM BHJ JEATEIBHOCTH SBISETCS
CaMOCTOSITENIbHBIM OTJIMYHBIM OT KOHCYJIbTUpOBaHUsA. OJHAKO, CUMTaeM, YTO LEJIECO0Opa3HO
OLICHMBATh M KOHCYJBTHPOBAHME, W COCTABJICHHE IOPUIUYECKUX JOKYMEHTOB B KadecTBe
COCTABIIAIONIMX 4YacTeld TMOATOTOBKM oOpamieHus B apOuTpaxksblii cyn. Jlemo B ToMm, dYTO
COCTaBJICHUE HOPUIUUYECKUX JOKYMEHTOB HE MOXET ObIThb OCYILIECTBIEHO B OTIEIBHOCTH OT
JIOBEPUTEIIS, TO €CTh TaK WJIM MHAYE MIPEICTABUTENb KOHTAKTUPYET C MPEACTABIIEMbIM JIULIOM.

Ilo cyru, ciemyeT TOBOPUTH O TOM, YTO KOHCYJIbTHUPOBAaHHE JOBEPUTEINSA SABIACTCA
MPEALIECTBYIOIMM COCTABJIEHUIO JIOKyMEHTOB IIpOLECCOM. B MOMEHT KOHCYJIbTHPOBAHHUSA
IIPEJCTaBUTENIb OTrOBapUBAET C JIOBEpUTENIEM MAAJIbHEHIIYI0 Cyab0Yy COCTaBISIEMBIX IPABOBBIX
JIOKYMEHTOB. Pe3ynbTaToM KOHCYJBTUPOBAaHUS BBICTYNAET MEPCHEKTUBA 3aIUThl IKOHOMUYECKUX
IIpaB B apOUTPaKHOM ITpOLECCE.

[Tpu moaroToBke oOpaleHus alBOKATOM BBIMIOJIHSAETCS HE IPOCTO MEXaHHUYECKas paboTa 1mo
COCTAaBJICHUIO IIPABOBBIX JTOKYMEHTOB, HO M OKa3bIBACTCA MHAs IOpPUAUYECKas IIOMOLIb KIMEHTY B
CJIO’KUBLICHCS TIPOOIEMHOM IOPUINYECKON CUTYaIUH.

ANBOKaTy NpefoCTaBIsAETCs IPABO HA OTKAa3 OT MPENOCTaBICHMs CBOCH IIOMOIIM KIMEHTY B
TOM CIIy4dae, €CJId Ha OCHOBAHUU TPEIOCTABICHHBIX €My MaTepHaJIOB OyJET CAeJaH BHIBOA O TOM,
YTO IIpaBa JMIA WIM OpraHu3alui He ObUIM HapylleHbl WIM He mojajiexkaT 3amure. Ilpu sToMm, B
HE3aBHCUMOCTH OT IIPEIOCTABICHHBIX aJJBOKATy JOKYMEHTOB, OH JIOJKEH OTKAa3aThCsl OT BEJICHUS
Jiesia B TOM clly4ae, eciid OyJeT BbIsBJIEHAa HE3aKOHHOCTh TPEeOOBaHUM, MpeAbABISEMbIX KIMEHTOM
[4, c. 111].

B nenom, moaroroska obpaiieHus B apOMTPaKHbIN MPOLIECC BKIIOYAET B ce0s cieryromue
BUJIBI ACATEIBHOCTH: HH)OPMUPOBAHHE, KOHCYJIBTUPOBAHUE, COCTABIICHHE JIOKYMEHTOB IPaBOBOTO
Xapakrepa.

B nepByto odepenp, B Hayasie pabOThl C KJIMEHTOM aJBOKAT M3Yy4aeT MPeI0CTaBICHHBIE eMy
MaTepualibl, a B clyyae HEOOXOIMMOCTH HCTpedyeT aomnojHuTenbHble. llocpencTBom 3Toro
IIPOUCXOAUT OLICHKA IEPCIEKTUBBI COOTBETCTBYIOLIETO JEJIA, & TAK)KE OLEHKAa CTOMMOCTH YCIIyT
paboThI aIBOKATA.

Ilocne  w3ydyeHHMs  TNPENOCTABIECHHBIX  MaTEpUajoB  aJBOKATOM  OCYILIECTBIISIETCA
KOHCYJIbTUPOBAaHUE KIMEHTa, TIJ€ OH YyKa3blBaeT JOBEPUTENI0 HAa BO3MOXHBIE HCXOJbI
paccMOTpeHHs Jienia, pUCKH, KOTOPbIE MOTYT OBITh IOHECEHBI U T.]1.

B pesynprare noOMyyeHHOW KOHCYJIbTAlMM KIMEHT JIOJDKEH PEIIUTh OTHOCHUTEIHHO
JAJIBHEHIIETO COTPYAHUUYECTBO C JTAHHBIM aJBOKAaTOM. B TOM ciyuae, eciu ero ycrpauBaroT BCeE
YCIJIOBHUS, TO UM O0(OpMIISieTCs] JOBEPEHHOCTh Ha UMS aJ[BOKaTa, Iie MOCIeIHUH, IO CYyTH, MOTyJaeT
BCE TE K€ IIPOLIECCYaTIbHBIE IIPABA, YTO U CaM JOBEPUTEIb.

B cootBerctBun co cr. 25.5 Konekca Poccuiickoit ®@enepanuu 00 aIMHUHUCTPATUBHBIX
npaBoHapyueHusx [3] mo aenam 06 aIMUHUCTPATUBHBIX MPABOHAPYIICHUAX JOMYCKAETCS aJBOKAT
Ha OCHOBAaHMU OpJEpa, BBAAHHOIO aJBOKAaTCKUM oOpa3zoBaHueM. CoOOTBETCTBEHHO, 0€3
JIOBEPEHHOCTHU B apOUTPaKHOM IPOIIECCE MOKET OCYIIECTBIISATHCS MPEACTaBUTENBCTBO TOJIBKO TpU
paccMOTpeHHH JAeN 00 aAMUHHCTPATUBHBIX MPABOHAPYILIEHUSIX, B OCTAJIBHBIX ClIydasx TpeOyercs
HaJIM4he JOBEPeHHOCTU. lIpum 3TOM, 3aKOHOIATENBCTBOM 3allpelIeHO TpeOoBaHHE OT ajJBoKara
IIPEIOCTABIICHNE COTIAIIEHUS C TOBEPUTEIIEM.

B Tom cmydae, ecim AOKYMEHTBI, IPEJOCTABICHHBIE aJBOKAaTOM, HE COOTBETCTBYIOT
TpeOOBaHUAM, NPEABABISAEMBIM 3aKOHOJATEIbCTBOM, CYJ MOXET HPHUHATh pELICHHE O €ro
HEIOMYIICHUH K BeIeHHIO nena [7, C. 34].
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Jlanee aqBOKaTOM €lll€ pa3 TIIATEIbHO MU3y4YaroTCs BCE MaTEpUaIbl A€jia, IPEIOCTABICHHBIE
JIOBEPUTEINIEM, a TAK)KE CBEJCHUS, TIOJyUYEHHBIE OT BTOPOM CTOPOHBI JIeja, a TAKXKE OT TPETHUX JIMII.
B ToM ciyuae, eciau Takux CBEACHMH HEIOCTATOYHO JUIsl IIOJYUYEHUS MOJIOKUTEIBHOTO pe3yibTara,
TO aIBOKaTy HEOOXOIMMO cOOpaTh JOTOTHUTEIBHYIO T0Ka3aTEILCTBEHHYIO 0a3sy.

ITocne cOopa moCTaTOYHON JOKa3aTeIbCTBEHHON 0a3bl, aIBOKAT JOJDKEH MPOIYMAaTh JIMHUIO
3aIUTBl IIPAaB M HHTEPECOB CBOETO JOBEPHUTENSA, YTO OCYLIECTBIIACTCS TaKKE HAa OCHOBAHHUHU
M3yYEHUsS CXOXKel cyaeOHON mpakTHkH. [IoMUMO 3TOro, aJBOKaTOM IOJDKHA OBITH MPOJyMaHa U
JWHUS 3aIIUTHl OIIOHEHTAa, B CIEACTBUE YEro JOJUKHbI OBITh BBIPAOOTaHBI MOAXOIALINE
KOHTPApI'yMEHTBHI.

AJIBOKAaT COBMECTHO CO CBOHMM JOBEPHUTEIIEM COCTaBIISIIOT MCKOBOE 3asBICHHE, KOTOPOE
JOJDKHO OTBEYaTh TpeOOBaHMSIM, MPEABSABISAEMBIM 3aKOHOJAATENLCTBOM. K MCKOBOMY 3asBIIEHUIO
TaKXe JIOJDKHBI OBITh NMPHUJIOKEHBI HEOOXOIMMBbIE JOKYMEHTHI, NE€pPEeYeHb KOTOPBIX B HEKOTOPOH
CTENEHM WIMpEe, YeM B TpaxIaHCKOM mporecce. Jleno B TOM, YTO Ha MCTLA BO3JIAraeTcs
00513aHHOCTb 10 HAIIPABJICHUIO OTBETYMKY U TPETHUM JIMLIAM KOITUU UCKOBOTO 3asBJICHMUS.

[TucbMeHHBIE JI0Ka3aTeNbCTBA B apOMTPaKHOM MpOIECCe MPENOCTaBISIOTCS JHOO B
IOJUIMHHON (opMe, 1100 B HOTApUAIbHO 3aBEPEHHOI.

B mporuecce ocyuiecTBieHHs CBOEH IMPENCTaBUTENbCKOM IESTENIBHOCTH aJBOKAT JOJDKEH
TIIATEIBHO U3y4aTh IOCTYIAIOIINE HOBBIE JOKYMEHTHI U CBEJICHUS 110 JIey, 1aBaTh UM IIPaBOBYIO
OLIEHKY U IIPUHUMATh KOHTPMEDBI.

Takum oOpa3oMm, HeoOXOAMMO pE3OMHpPOBATh, YTO aJBOKAaT IpU OOpalleHUu B
apOUTpaKHBI CyJ BBICTYNIa€T B KAuyeCTBE HE3aBUCHUMOIO COBETHHKA CBOETO JOBEPUTENS U
KOHCYJIBTAHTa, a €ro JCSATEIbHOCTh B LIEJIOM HAIIPaBJICHA HA Pa3pelEHUE CIIOKHUBILEHCS CIIOPHOU
CUTyalLllu IIOCPEACTBOM NPEIIPUHUMAEMbIX UM JIEHCTBUH.
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